CHAPTER ONE
INTRODUCTION

(WHAT ARE THE COMMON FEATURES
AND EFFECTS OF LEGAL ACTS AND
OF RESPONSIBILITY, OR LIABILITY,
OF JURISTIC PERSONS?)

The terms “legal conduct” (or “legal transaction™)!, “legal responsibility” (or
“liability”)* and “juristic person™ are construed and interpreted as mutually isolated
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concepts, seemingly having no common features. Indeed, which common features
could they have if they each belong systemically to a different area? After all, legal
conduct is classified as one of the types of legal facts establishing, modifying or
terminating a (subjective) right, while legal responsibility is understood to be an ob-
ligation to compensate any damage arising out of legal facts (unlawful conduct and
unlawful state of affairs) and, finally, the concept of juristic person is also interpreted
entirely autonomously, in particular in terms of whether or not an entity is a person,
whether it has legal personality (personhood) and whether it enjoys or is deemed to
have legal capacity.

On rare occasions, the concepts of legal conduct, legal responsibility and juristic
person are considered in mutual conjunction, in searching for an answer to the fol-
lowing questions: “What is legal conduct of a juristic person?” and “What is legal
responsibility of a juristic person?”” Ergo, this monograph aims to show that, in order
to determine the preconditions for the capacity of a juristic person to engage in legal
conduct and to bear legal responsibility, the terms “legal conduct”, “legal responsibil-
ity” and “juristic person” need to be analysed in their mutual context.

When looking for an answer to the aforementioned questions we must take into
account that the legal basis for the creation of a person’s right or obligation consists
either in a legal regulation alone, or in a legal regulation in conjunction with a certain
legal fact. The capacity to engage in legal acts is often considered a prerequisite for
the creation of rights and obligations. However, this is not entirely accurate. Indeed,
a person can incur rights and obligations not only on the basis of a certain legal act
(also referred to in this text as legal conduct), but also as a consequence of an un-
lawful act (wrong, or delict), unlawful state of affairs (quasi delict), or legal event
(i.e. for example birth, death or running of time). Nonetheless, it is equally true that
a person’s capacity to incur rights and obligations through legal acts (legal conduct) is
intrinsically associated with his personality (personhood). A person vested with legal
personality, as a mere capacity to have rights and obligations, but unable to engage
in legal conduct, whether himself or through the acts of his representative, would be
a “legally-crippled” individual, rather that a person.*

However, the Czech notion of “prdvni jedndni” (legal act, or legal conduct) in
fact covers two concepts, at least under the applicable Czech law. Legal act in the
sense of a legal title means the result of legal conduct, rather than legal conduct as
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such, which is a mere precondition for the establishment of a legal title. This can
be best illustrated on a typical example of a legal title, an agreement (contract). An
agreement is a bilateral legal act arising from the consensus of the parties. It is thus
a result of two unilateral legal acts that are, upon reaching a consensus, transformed
into an agreement as a bilateral legal act—Ilegal title. It follows from the above that
the notion of legal act is used, first, to denote a prerequisite (legal conduct aimed
e.g. to establish an agreement) and, second, as a notion referring to the result of such
conduct (the agreement). This is also the reason why the Civil Code uses the concept
oflegal act in two different places. First, “legal act” is defined as a type of legal fact,
giving rise to the creation, amendment or termination of a certain person’s rights and
obligations; second, legal acts are mentioned in connection with legal capacity, i.e.
the capacity of a person to incur rights and obligations through his own legal acts
(or, in other words, conduct). Nonetheless, the said two meanings of the notion of
legal act need to be distinguished from one another. In terms of legal acts performed
by persons, this notion does not refer to the resulting act, but rather to legal conduct
as a prerequisite for the establishment of a legal title.

Such a legal construct, based on the concept of prerequisite and consequence,
applies not only to legal acts, but rather to all legal facts. The difference is that legal
facts, independent of human will (i.e. an unlawful state of affairs, a legal event), give
rise to a person’s right or obligation irrespective of the person’s acts, whether legal or
unlawful. This means that the imputability of rights and obligations arising as a conse-
quence of an unlawful state of affairs or a legal event depends on the provisions which
govern the legal fact in question. We can refer as an example to the concept of no-fault
liability, where obligations are imputed to a specific person based on an unlawful state
of affairs, as an unlawful result of the events beyond the person’s control. This fact
is important, in particular, because the question of imputability of no-fault liability
does not necessarily depend on the person’s general (legal) capacity, but can rather
be subject to ad hoc provisions pertaining to a specific right or obligation.

The above calls for an explanation of the mutual relation between legal acts
(conduct) and liability of juristic persons. Indeed, where a legal act is understood
in the sense of a legal title, i.e. the result, which can take form of an agreement (for
example), this legal title serves merely as a means for the given person to acquire—
not only potentially, but actually—certain rights and obligations. Nonetheless, the
establishment of a legal title (an agreement) requires a previous legally relevant act
(conduct) imputable to the person concerned, which represents a (mere) precondition
for the creation of the title, as its consequence. The same must also apply to legal li-
ability. Assuming that legal liability arises from an unlawful act or unlawful state of
affairs, which—in the light of the above—can be understood as a consequence, we
must ask a question: what preceded the creation of the legal title from the viewpoint
of the person concerned? In this sense, we are confronted with the existence of an
unlawful act or illegal result of events beyond the person’s control as a prerequisite for
the establishment of a legal title, similar to a person’s legal conduct as a precondition
for the creation of an agreement.
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Consequently, legal acts and legal liability of juristic persons alike must follow
a similar concept as the creation of such person’s rights and obligations. Both an obli-
gation established by a contract and an obligation ensuing from legal liability call for
a question as to what preceded the inception of that obligation. It is nonetheless true in
both these examples that the law must stipulate the manner in which the legal titles are
imputable to a specific person as grounds for the establishment of that person’s rights
and obligations. However, the manner of imputing the above differs for juristic persons
and natural persons. Accordingly, the individual chapters of this monograph deal with
the question of how rights and obligations are imputed to persons in connection with
legal acts (conduct), unlawful acts and unlawful state of affairs, respectively.

Chapter Two, titled “What entity could engage in legal conduct?”” shows why
every entity (for it to be considered a legal person) must be vested with “legal per-
sonality” and simultaneously the capacity to “engage in legal conduct” (i.e. perform
legal acts). There are two essential prerequisites for a person to be able to engage in
any legal conduct: reason and will. Nonetheless, law commonly operates with the
concept of “persons lacking legal capacity”, i.e. entities that have no or insufficiently
developed reason and will. This logically calls for a question how such persons could
enter into legal relations and thus incur rights and obligations. To understand how
a person lacking reason and will could engage in legal conduct, we first need to ex-
plain the meaning of the notion of “conduct” and how it differs from “legal conduct”.
The first difference lies in the purpose of “conduct” and “legal conduct”, respectively.
The second then lies in the question as to who can engage in “conduct”, on the one
hand, and in “legal conduct”, on the other hand. Once those questions are answered,
it then becomes clear how law permits even a person without reason and will, i.e.
lacking legal competence, to engage in legal conduct.

Chapter Three builds on the theoretical fundaments laid in Chapter Two and
explains how a juristic person can “engage in legal conduct”, primarily providing
an answer to the question of what is, or what can be considered, reason and will of
a juristic person. A feature common to both natural and juristic persons is the require-
ment that they must be vested with legal personality. The way a legal personality is
discerned nonetheless differs for natural and juristic persons. Indeed, in the case of
natural persons, our senses allow us to determine who a natural person is and what
legal conduct can be attributed to him (or her). Such an approach cannot be used in
the case of juristic persons. Accordingly, for juristic persons, answers to both aforesaid
questions need to be derived from the applicable law. However, even the applicable
law cannot explain why an entity other than a human being is considered a person or
why only specific conduct that is described by the applicable law can be considered
legal conduct of a juristic person. Therefore, we must analyse the conclusions which
follow from theories of legal persons as concerns their legal acts (conduct). It then
has to be shown, in particular, how such theories explain the substance and creation
of juristic persons’ reason and will, and how it is at all possible for a juristic person to
possess its own reason and will and, accordingly, to be deemed to enjoy legal capacity
in a sense similar to natural persons.
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Even though a juristic person, as a legal entity, can be the holder of rights, it is
quite controversial to assume that a juristic person should also enjoy fundamental
rights guaranteed by national constitutions or international treaties. This is probably
so because a juristic person is a mere legal concept, whereas fundamental rights repre-
sent human rights stemming from the human nature and enshrined in the law. Unlike
juristic persons, a human being enjoys freedom and human dignity, but is also vulner-
able and often requires special protection provided by the state—this, in aggregate,
forms the fundament of that person’s human rights. This brings us to the following
question: Do juristic persons need protection on the constitutional level and, if so,
why? Would it not rather be sufficient and efficient to protect fundamental human
rights only where exercised by a human being individually or collectively? Chapter
Four describes in more detail the current situation where case law, not only in the
Czech Republic, attributes to juristic persons certain fundamental rights, specifically
those that correspond to the substance of a juristic person. The chapter further deals
with related questions of justification of fundamental rights of juristic persons, and
also with differences among the approaches used in the Czech Republic, the Federal
Republic of Germany and the Strasbourg system of protection based on the European
Convention for the Protection of Human Rights and Fundamental Freedoms. Special
focus is placed on the question of existence of fundamental rights of juristic persons
of public law, which is one of the most controversial issues in this area and the subject
of ongoing theoretical discussions and also disputes arising in specific cases before
the Czech Constitutional Court.

A juristic person can engage in legal conduct only in that certain acts of an indi-
vidual, i.e. a natural person, are imputed to it. It is irrelevant in this respect whether
the individual concerned is designated as “director”, i.e. a member of the juristic
person’s governing body (or representative of a director where the office of direc-
tor is discharged by another juristic person), or as a representative of the juristic
person. In all the aforementioned cases, someone else’s reason and will are imputed
to the juristic person. The difference lies in the fact that law can attribute different
effects to acts of a natural person discharging the office of director and to acts of
a natural person acting as another (“common”) representative, respectively. Indeed,
the fact that the manners of representation vary is well illustrated by the traditional
differentiation—not only in the Czech Civil Code—between contractual representa-
tion and statutory representation. The author therefore asks the question of whether
the acts of a juristic person’s director are to be considered contractual or statutory
representation, or even specific (“sui generis”) representation belonging to neither
of the aforementioned categories. The solution to this issue is not a mere theoretical
exercise, but rather a key to answering the question of whether and to what extent
such acts are to be governed by rules governing contractual representation or by
those applicable to statutory representation. Consequently, Chapter Five primarily
clarifies the nature of directors’ acts made on behalf of a juristic person under
substantive law. The solution is decisive in terms of application of the rules govern-
ing representation, for example with respect to the following questions: Under what
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circumstances is a director deemed to act on his own behalf and not on behalf of the
juristic person? In which cases are acts performed by a director of a juristic persons
(or by other persons) imputable to the juristic person? When does, and when does
not, the ban on representation in case of a conflict of interests under Section 437 of
the Civil code apply to acts taken by a member of the governing body? Similarly, we
need to answer the question why a director of a juristic person may grant a power
of attorney, on behalf of the juristic person, to further representatives, irrespective
of Sections 438 and 439 of the Civil Code, and whether or not it is possible to ratify
retroactively acts made by a director who, in doing so, failed to comply with the pre-
scribed manner of representation as he acted on his own although he was obliged to
act jointly with another director. Finally, given that the Czech Civil Code designates
directors of juristic persons as mere “representatives”, it is once again necessary to
resolve the question of joint representation by such a director and a corporate agent.

Juristic persons engage in legal conduct not only in substantive, but also in pro-
cedural relations. Chapter Six deals with the requirements on such procedural acts
within civil court proceedings. It shows that there are substantial differences between
“procedural acts” and “legal acts (conduct)” in terms of the requirements for effective-
ness, as well as from the viewpoint of their interpretation, consequences of defects
and the possibility to subject them to certain conditions. In all the aforementioned
respects, the theory of procedural law emphasises the principle of legal certainty—
court proceedings should serve to protect an infringed or jeopardised right of a person,
rather than give rise to disputes as to whether a certain procedural act is or is not ef-
fective. Such an approach adopted in procedural law enables the judge and the parties
to concentrate on the merits of the legal case, and accordingly, to hear and resolve
the case within a reasonable period of time. Legal acts performed in civil proceed-
ings form another important legislative aspect discussed in this chapter. Under what
conditions do substantive legal acts performed during civil proceedings give rise to
consequences? Does a plea of set-off invoked by a defendant before the court result
automatically in termination of the relevant debt? And what about acknowledgement
of debt by the defendant? Does this have any consequences in pending proceedings?
This part of the monograph further addresses the area of procedural agreements,
which are only scarcely regulated by the Czech legislation. The reason behind this
fact is revealed in this chapter. In conclusion, it provides an answer to the question
of why procedural law follows a different concept of acts taken by of juristic persons
than substantive law. Can the provisions of the Czech Code of Civil Procedure (see
Sections 21 and 21b of the Code of Civil Procedure) which unequivocally stipulate
that a juristic person has its own will and define who specifically may express its
will be considered a mistake or do they rather indicate the legislator’s intent to adopt
a different approach to acts of juristic persons than the one applied in substantive law?

To a certain degree, “legal personality” is associated with the person’s “mental
capacity” in terms of his capacity to bear legal responsibility (liability). Assuming
that a juristic person is vested with legal personality and is, accordingly, competent
to engage in legal conduct, one must inquire about its possible mental capacity, i.e.
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capacity to be a subject of responsibility (liability). Nonetheless, is the capacity to
perform own unlawful acts even required for juristic persons to have the capacity to
be liable under the law? To answer this question, we first need to explain what provi-
sions of law are required for a legal person to be deemed the perpetrator of an offence,
wrong or infraction, and how a specific obligation is imputable to a juristic person
based on its legal liability. However, answers to this question will differ depending on
whether such liability is based on private or public law; moreover, private-law liability
can be broken down to liability based on fault and no-fault liability. Chapter Seven
therefore explains the general prerequisites for a juristic person to be liable under the
law. This then serves as the starting point for subsequent chapters, which deal specifi-
cally with liability of juristic persons under private law in the forms of fault-based,
no-fault and vicarious liability; the following chapter then analyses public-law, or
administrative liability of juristic persons.

There can be no reasonable doubt that juristic persons have the capacity to be
legally liable within the regime of no-fault liability. Indeed, such liability arises ir-
respective of whether the juristic person in question has the capacity to perform its
own or someone else’s unlawful acts; the only relevant precondition for the inception
of such liability is that its elements described by the law are present—they usually
link possible liability with the existence a (loss) event defined by the law. The above
could suggest that there are no substantial differences between juristic and natural
persons in terms of no-fault liability. Is this conclusion really accurate? Is there not
any difference in the manner of imputing the obligation to compensate damage to
natural and juristic persons, respectively? How are harmful consequences caused by
operation imputed to juristic persons? What are the limits of no-fault liability? Who
shall or must benefit from the grounds for exoneration stipulated by law? How can
juristic persons prove that they exercised all the care that can be reasonably required?
Is there any difference between contractual and non-contractual liability of a ju-
ristic person, as both said types of legal liability are considered no-fault liability?
Chapter Eight aims to provide answers to the questions asked above, although there
is no general solution and the individual questions need to be assessed on a case-by-
case basis, depending on the specific description of the conduct or event concerned.
Indeed, the specific elements described by the law determine what can be imputed to
juristic persons on the grounds of no-fault liability.

Liability based on fault is arguably the most complex case of legal obligation
arising from liability. The reason is that, unlike in the case of no-fault liability, the
juristic person in question not only must have the capacity to incur legal obligations
directly imputable to it as a consequence of the relevant conduct or events described
by the law, but the same person must also have committed an unlawful act and this
act must be considered culpable. However, the answer to this question asked in
Chapter Nine, is opened, rather than closed by this statement. Indeed, the relevant
considerations must follow from the premise that a juristic person can never act itself
and is always dependent on acts of natural persons whose acts are imputed to—and
therefore considered acts of—the relevant juristic person. This applies both to lawful
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and unlawful acts. However, it follows from the Czech Civil Code that conduct im-
puted to a juristic person as its legal act (Section 151 of the Civil Code) is not the
same as that imputed to a juristic person as its unlawful act (Section 167 of the Civil
Code, in conjunction with Section 2914, where applicable). Accordingly, the follow-
ing fundamental question needs to be resolved: what does the law consider unla-
wful conduct giving rise to legal liability of juristic persons? Moreover, a mere
existence of unlawful conduct does not suffice for liability based on fault to arise.
Even in the case of juristic persons, it holds that the given unlawful conduct must
be culpable. What is considered culpable conduct of a juristic person, and does
a juristic person have the capacity to be liable for a wrong? Since culpability is
presumed in private law—in the least severe form of negligence—, it is also necessary
to clarify the notion of negligent conduct of a juristic person and the extent to which
the capacity of a juristic person to be liable for a wrong can be inferred. Nonetheless,
in order to come up with an answer to this question, we first need to analyse the no-
tion of negligence in general, i.e. not only with respect to juristic persons, but also in
relation to natural persons.

Chapter Ten examines whether a juristic person can bear liability under private
law in a form other than vicarious liability. The question is phrased in theoretical
terms, in particular from the viewpoint of jurisprudence as it developed in Czecho-
slovakia at the beginning of the 20™ century. The introductory part of this chapter
summarises the genealogy of the term liability (in Czech: “ruceni”) and the notion
of vicarious liability in Czech legal doctrine. Attention is then turned to the concept
of delegated binding effect in the context of juristic persons and their capacity to be
liable for a wrong. The key question is whether juristic persons can be liable indi-
vidually or directly, or whether they can only bear vicarious liability, i.e. be liable for
someone else’s wrong. The aim of the chapter is, among others, to present and develop
the viewpoint of the Normative theory (pure theory of law) of vicarious liability.
Chapter Ten builds primarily on historical and theoretical analysis of the Czech law,
the Czech and German legal terminology and the ground-breaking work by a Czech
representative of the Normative Legal Theory, FrantiSek Weyr, whose publications are
mostly unknown in English-speaking countries. English literature generally associ-
ates the Normative Legal Theory with an equally innovative jurist, Hans Kelsen, who
nonetheless did not devise any detailed theory of vicarious liability. The discourse
comprised in Chapter Ten not only presents Weyr’s ideas and the genealogy of the
concept of liability, but also places them into the context of contemporary Czech
law and legal liability of juristic persons, and further develops them in terms of both
theory and jurisprudence.

Chapter Eleven first describes the development of administrative legal liability
of juristic person in the Czech Republic, or Czechoslovakia, which can be traced back
to the legislation of the First Czechoslovak Republic. This is necessary to understand
why Act No. 250/2016 Coll., on liability for infractions and proceedings concerning
infractions, effective from 1 July 2017, represented such a fundamental change and
breakthrough for the Czech Republic. The reason is that said law offered a solution to
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the general issues of administrative punishment, where however juristic persons show
some important specificities. The main difference compared to infractions committed
by natural persons must necessarily be inferred from the answer to the question of
what is considered an administrative offence committed by a juristic person. The law
must necessarily lay down how unlawful conduct of natural persons (or consequences
of such conduct) can be imputed to a juristic person. In this context, it is necessary
to analyse when infractions are committed in the framework of activities of a juris-
tic person and in which cases liability for an infraction is borne only by the natural
person concerned or by the juristic person, or by both these persons simultaneously.
The following questions need to be answered, in particular: Can a juristic person bear
liability if it is a mere “shell company”, where no natural persons can be identified to
whom an administrative infraction could be imputed? Under what conditions is a ju-
ristic person deemed to have exerted all reasonable efforts and thus exonerated from
liability? Is it possible to take account of the financial standing of a juristic person in
imposing sanctions? An absolutely crucial aspect from the viewpoint of administra-
tive punishment of juristic persons is the prohibition of double punishment for the
same act. Such a situation could indeed easily occur in the case of juristic persons
since one act can correspond to the merits of several infractions laid down in various
sectoral laws. In the light of the case law of the European Court of Human Rights, it
is further necessary to analyse in what cases parallel and administrative liability of
juristic persons is permissible and when it is not.



