CONTENT

A Word from the Editor .. ... . .. . . X111
Rudolf Leska
PARTI INTRODUCTION . . ... . 1

Welcome Address Delivered at the Opening of the 2019 ALAI
Congress in Prague: Reconsidering the Role of National

Collecting Societies .. .......... ... .. ... .. . 2
Frank Gotzen
EU IPO and the Enforcement of Copyright . ... ...................... 5
Christian Archambeau
Secteur du droit d’auteur et des industries de la création. . ... ..... ... 8
Sylvie Forbin
Collective Management of Rights in a Transforming Market ......... 12
Gadi Oron
OpeningSpeech. ...... ... .. .. ... ... . .. . . 17
Rudolf Leska
PARTII STUDIES ....... ... . e 19
Is Competition Among Collectives Leading to Positive Changes
in Collective Management? . ........ ... ... ... ... ... ... ........ 20
Daniel Gervais
The United States .. ...t e 20
The European Union . . .. ... oottt 22
LeSSOMNS . o vt 27

The Contributions and Limitations of Competition Law to Regulate

Collective Rights ManagementintheEU ... ....................... 29
Josef Drexl|

I Introduction . ............ ... i 29

2 The economics of collective rights management. . .................... 30

2.1 The relevance of direct network effects. . ............. .. ... .. ... 30



Content

2.2 The relevance of indirect network effects — CMOs as platforms in

two-sided markets?. .. ... 32

2.3 Different competitive situation in the different markets ............ 33

3 The competition law framework for collective rights management . . .. ... 35
3.1 CMOs are not considered as illegal price cartels. ................. 35
3.2 The function of CMOs to protect rightholders against big exploiters . . 37
3.3 Control of dominance to protect rightholders .................... 38
3.4 Control of dominance to protect users. ................coouuu.n.. 41
3.5 Limitations of competitionlaw ............................... 43

4 Need for competition law inthe future . ......... ... ... ... ... ... 44
4.1 Competition law as one of three available control mechanisms . . .. .. 45
4.2 Application to different fields of enforcement ................... 46
4.3 Additional insights from merger control law..................... 49

5 CoNCIUSION . . .o vttt 51

Competition and Collective Management of Copyright

in the 2019 EU Copyright Directives: An Overview. . ................ 53
Sylvie Nérisson
Argentinian Experience with Competition and Tariff Setting . .. . .. . .. 57
Delia Lipszyc
HiStOry . . .o 57
Paradigms of Collective Management . .................c.oouvunenn... 58
The Argentine Experience. .. ...t 60
ConcluSION. . . ..ot t 62
Geoblocking in EU CopyrightLaw................................ 63
Tatiana Eleni Synodinou
I Introduction ... ..ot 63
2 Territoriality in EU Copyright Law: a Retrospective .................. 66
2.1 The Foundations of the Principle of Territoriality and its
Consequences on European Copyright Law ..................... 66
2.2 The Principle of Exhaustion — Offline and Online. . ............... 69
3 The Steps Towards an Overcoming of the Principle of Territoriality . . . . .. 72
3.1 Geoblocking and Competition Law .. ............ ... ... ... ..... 72
3.1.1 The CJEU’s Murphy Decision..................covu.... 72
312 The Sky Case . . . oot e 75
3.2 The Legislative Initiatives for Less Copyright Territoriality . ........ 80
4 The Geoblocking Regulation: a Failure or an Opportunity? . ............ 84
4.1 The Need for New Solutions in Light of the EU’s Evolution ... ... .. 84
4.2 Some de lege ferenda Thoughts: Compulsory License as a Means
for an Effective Overcoming of Geoblocking in the EU? ........... 88
5 ConCIUSION . . .ottt 94

\Y



Content

Digital Content Portability and its Relation to Conformity

withtheContract . ... ... ... .. ... .. ... . ... ...

Pavel Koukal
Introduction . . .. ...
The Material Scope of the Digital Content Directive . ... ................
Portability of Digital Content as a Consumer-Law Issue .................
Portability as a Subcategory of Conformity with the Contract.............
Specific Issues Related to the Breach of Cross-Border Portability. .........
Portability and Unenforceability . . ....... ... ... ... ... ... ...
Portability as a Serious Breach of the Contract. .. ......................
Portability and Quality . ....... ...
ConcluSIONS . . .. oot

Voluntary, Mandatory and Extended Collective Management

in the Light of InternationalandEUNorms . . .....................

Mihdly Ficsor
Introductory Remarks . ....... ... .. . .
Voluntary Collective Management . ..................c.ooiuueenn....
Mandatory Collective Management as a Limitation of Exclusive Rights. . . . .
Mandatory Collective Management of Rights to Remuneration. . ..........
EU Directives on Mandatory Collective Management . .. ................
Extended (and Presumption-based) Collective Management from the
Viewpoint of the International Treaties. .. ............... ... ... .......
Extended Collective Management, a Nordic-origin System Applied Also
I Other COUNIIES . . . o oottt e e
Provisions in EU Directives on Extended Collective Management Before
the Digital Single Market Directive ............... .. ... ... ...,
The Soulier and Doke Case. . ...t
General Regulation of the Requirements of Extended Collective
Management . ... ...

Extended and Mandatory Collective Management in theory
andpractice ........... ...
Johan Axhamn

I Introduction ....... ... ... oo
Legal bases for use of copyright protected content . . .................
EU Directive on collective management of copyright and related rights . .
The Soulier and Dokecase ............ oo,
Provisions on Collective licensing with an extended effect in the DSM
DIFCCHIVE . .ottt e
5.1 Article 8 on use of out-of-commerce works and other subject matter

by cultural heritage institutions . ............... ...,

52 Article 12 ..o

[, I SNVS I )

146



Content

6 Collective licensing — a potential solution to article 17 of the DSM

DIreCtiVe? . . .o 154
T ConClUSIONS . . .ottt e 155
PART Il REPORTS . ... i, 157

Impact of EU Policy on Cultural Diversity and Small Countries.
Challenges of the EU Regulatory Framework of Extended Collective

ManagementfortheSmallCMOs . .............................. 158
Gdbor Faludi
Collective Management in the EU Substantive Copyright Law . ........... 158
The Collective Management Directive . .. ........... ... .. 159
CM in the Digital Single Market and the Broadcasting Directives ......... 159
Independent Management Entity on the Example of Soundreef. . . .. 162
Massimo Sciald

Spécificités des arts visuels dans la gestion collective des droits

dauteur. ... ... ... 165
Marie-Anne Ferry-Fall
1 Lesmissionsde TADAGP. ....... .. ... .. .. 165
1.1 Présence dans les instances internationales .. ................... 166
2 Spécificités des arts visuel. . . ... ... 166
2.1 Spécificité lié a la nature des ceuvres des arts visuels . ............ 166
2.2 Spécificité des usages ... ...t 167
2.3 Spécificité des droits . ... 167
3 Points communs avec les autres secteurs. . . ..., 167
4 Les «Regles de Rio»: un trés haut niveau d’individualisation de la
gestion des droits . ... ... 168
5 Parmi les défis de I’ADAGP : Focus sur la directive européenne sur le
droit d’auteur et son application en France (2019-2021)............... 169
Voluntary Licensing of Text Based Works in the United States:
Copyright ClearanceCenter . ............ ... ... ... ... ..., 171
Frederic Haber
1 Introduction — Making Copyright Work ........................... 171
2 Voluntary Collective Licensing Requires a Commercial Approach . .. ... 172
3 Unique Issues Facing Collective Licensing of Text in the U.S. ......... 173
4 Practical Responses to Those Unique Issues........................ 175
5 Recent Developments Support Voluntary Collective Licensing in New
Ay S, L 177
6 CONCIUSION . .. oottt 178

VI



Content

Developing the Copyright infrastructure - Metadata and Beyond ... 179

Viveca Still
1 WhyAm I Here? ... i 179
2 What Do We Mean When We Talk About the Copyright Infrastructure? . . 179
3 What is the Issue That We Attempt to Address? .. ................... 180
3.1 TheChallenge ....... ... ..ottt 180
32 TheBenefit ...... ... ... . . 180
3.3 Some Questions to be Addressed in the Discussions. .. ........... 181
4 How Does This Theme Relate to the Data Economy?. ................ 181
Introducing AMRA and its businessmodel ..................... .. 183
Tomas Ericsson

Technology Driven CMOs: The Importance of CMOs
intheDigitalEra. .. ... ... ... ... ... ... ... ... ... 184
José-Luis Sevillano

I Introduction . ...... ... ..ot 184
2 The Reciprocity Management Challenge. . ......................... 185
3 Artists’ Remuneration in the Digital Era........................... 185
3.1 Digital Music Business Models . ............................. 185
3.2 The Effects of the New Business Models for Performers .......... 186
4 The Role of the CMOs in Digital Music Business ................... 187
5 The Spanish Model Exclusive and Remuneration Rights . . ............ 188
Dealing with Territoriality in EU Copyright .. ..................... 190
Peter Bernt Hugenholtz
1 EU-wide Exhaustion .......... .. ... ... i 190
2 The ‘SatCab’ Approach .. ... ... .. . 191
3 Collective Rights Management Directive .. ........................ 191
4 EUCompetition Law. .. ... ... i 192
5 ConCluSion. . ..ot 192
Collective Managementin Cyberspace........................... 194
Adriana Moscoso
1 Nuestra idea de transposicionen Gral . . ........................... 194
2 Triangulo de transparencia. Arts. 18-20. Transponer con literalidad,
no problemas especificos. . ......... i 195
2.1 En qué punto estamos en law reunions, tendencias de los paises,
sobre ladirectivemud .......... ... .. ... .. 195
3 RecursoPolonia......... ... ... 196
4 Sobre ladirectivesat/cab........ ... ... . i 196



Content

Asian IP Offices’ Policies on Collective Management . ... ........... 197
Satoshi Watanabe

1 Introduction ... ........ ..ottt 197

2 Direct licensing of digital services ............. ... ... ..., 197

3 Asian IP Offices’ Policies ........... ... oo, 197

3.1 China ..o 198

3.2 Chinese TaiPel . . ..o vttt e e 198

3.3 Indonesia .. ..ottt 198

34 KOT@A . o\ttt 199

3.5 Malaysia. ..ot 199

3.6 Philippines . . ... ..ot 199

4 ConCluSION . . . oot 199

The Equitable Remuneration of Audiovisual Authors: A Proposal
of Unwaivable Remuneration Rights Under Collective Management. . 201

Raquel Xalabarder
PARTIV CONCLUSION . ... ... ... .. .. . 205
RAPPORT GENERAL: Gestion collective des droits . ................ 206
Romana Matanovac Vuckovic¢
1 Apergu général de la gestion collective. . ............. ... ... ..... 206
1.1 Organismes de gestion collective : monopoles naturels ou légaux . . .206
1.2 Gestion collective volontaire, étendue et obligatoire. .. ........... 208
1.3 Laconcurrenceentre CMO ...... ... .. ... ... ... 210
1.4 Forme des organismes de gestion collective. ................... 211
1.5 Contribution des organisations de gestion collective au
développement culturel et social de la société. .................. 211
2 Relations entre les organismes de gestion collective et les titulaires de
AroitS . oo 213
2.1 Les titulaires de droits ont-ils le droit d’étre représentés ? ......... 213
2.2 Résolution des conflits entre titulaires de droits pour «double
revendicationy ... ...t e 213
2.3 Participation des auteurs aux conseils d’administration des
organismes de gestion collective .. ........................... 214
2.4 Répartition des TeVENUS . . ...\ v vttt e e 215
2.5 Autonomie de la volonté d’accorder des licences individuelles
QITECTES .« v vttt e 215
2.6 Possibilité de licences non commerciales ...................... 216
3 Relations entre les organismes de gestion collective et les utilisateurs. .. .216
3.1 Rémunération pour Copie privée . ... ........vvuvereinernenn.. 216
3.2 Procédures de fixation des tarifs ............. ... ... ... .... 217
3.3 Criteres de fixationdes tarifs............. ... ... ... ... .... 220



Content

3.4 Transparencedestarifs. .......... ... ..o 223
3.5 Questions de CONCUITENCE . .. ..o\ vt et ee e 223
GENERAL REPORT: Collective Management of Rights .............. 226
Romana Matanovac Vuckovic
1 General overview of collective management ....................... 226
1.1 Collective management organisations: natural or legal monopolies . .226
1.2 Voluntary, extended and mandatory collective management. . ... ... 227
1.3 Competition among CMOS . ...ttt 229
1.4 Form of collective management organisations. . ... .............. 230
1.5 Contribution of collective management organisations to the cultural
and social development of the society .. ....................... 231
2 Relations between collective management organisations and right owners 232
2.1 Do right holders have a right to be represented? ... .............. 232
2.2 Resolution of conflicts between rights holders for “double claim”. . .232
2.3 Participation of authors in boards of collective management
OTZANISALION . . o\ vttt et e e e e e e e e 233
2.4 Distribution Of TeVeNUES. . .. ..ottt 234
2.5 Autonomy of will to grant individual direct licence .............. 234
2.6 Possibility of non-commercial licences . ....................... 234
3 Relations between collective management organisations and users . . . . . . 235
3.1 Private copying remuneration . .................ceuuernann.... 235
3.2 Tariff setting procedure .............co i 236
3.3 Criteria for setting tariffs . . ............ ... ... ... .. .. ..... 239
3.4 Transparency of tariffs. ...... ... .. ... ... .. 241
3.5 Competition ISSUCS . .+« . vttt ettt e et 242
INFORME GENERAL: Gestion colectivadederechos . . .............. 244
Romana Matanovac Vuckovic
1 Vision general de la gestion colectiva .. .......... .. ... 244
1.1 Organizaciones de gestion colectiva: monopolios naturales o legales. 244
1.2 Gestion colectiva voluntaria, ampliada y obligatoria. .. ........... 246
1.3 Competenciaentre OCMS . ..........oiiiininniennnn... 248
1.4 Forma de las organizaciones de gestion colectiva................ 249
1.5 Contribucién de las organizaciones de gestion colectiva al
desarrollo cultural y social de la sociedad .. .................... 249
2 Relaciones entre las organizaciones de gestion colectiva y los titulares
dederechos. . ... ...t 251
2.1 (Tienen los titulares de derechos derecho a ser representados?. . . . .. 251
2.2 Resolucion de litigios entre titulares de derechos por “doble
reivindicacion™. ... ... 251
2.3 Participacion de los autores en los consejos de administracion de las
organizaciones de gestion colectiva. ............ ... ... ... ..... 252



Content

2.4 Distribucion de 1oS ingresos. . .. ..vv vt 253
2.5 Autonomia de la voluntad para conceder licencias directas

individuales . ........ . 253
2.6 Posibilidad de licencias no comerciales. . ...................... 254
Relaciones entre las organizaciones de gestion colectiva y los usuarios. . . 254
3.1 Remuneracion porcopiaprivada............ ..., 254
3.2 Procedimientos de fijacion de tarifas ......................... 255
3.3 Criterios para fijar las tarifas . .. ................ ... ... ...... 258
3.4 Transparenciadelastarifas .................. .. ... .. ... .... 261
3.5 Problemas de competencia. ............ ... .. 261

Individual and Collective Management Rights: A Three-dimensional

Snapshot by Way of ConcludingRemarks ........................ 263
Paul Torremans
I Introduction ....... ...t e 263
2 Continuity and Complexity . ...ttt 263
3 Private International Law with an Additional Layer of Complexity . . . . .. 264
4 Competition . . ..ottt 265
5 The 2019 Copyright Directives . . ..., 266
6 Setting and Litigating Tariffs. .. .......... ... ... ... ... ... ..... 267
7 The Current European Landscape .. ................ ... ..cooin.... 267
8 The Three DImensions. . .. .....vut et 268
9 Conclusion. ...... ..ot 268
PARTV ANNEXES . ..... ... .. . . 269
ALAI 2019 Congress Programme. . .. ...........uuuuuninianannenn.. 271

Xl



